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ORDER

The opinion in this appeal is amended as follows:

Wherever the words "clear and convincing evidence'

appear, "evidence" is deleted and "reasons " substituted there-

fore.

To that extent the petition for rehearing of the Government
is granted.

The opinion filed June 14, 2001 is amended and a corrected
opinion is hereby filed smultaneous with this order.

OPINION
B. FLETCHER, Circuit Judge:

Carl Edlund appeals from the denial of his 1993 application
for Socia Security disability and supplementa benefits.
Edlund has not engaged in substantial employment since June
1991, claiming both physical and mental impairments dating
back to 1982. An Administrative Law Judge ("ALJ") denied
his application for benefits, and the Social Security Appeals
Council declined to review the ALJs decision. Edlund then
filed acomplaint in the district court, which ruled in favor of
the Commissioner. Edlund now appeals that decision.

Because we believe the ALJ erred in finding that Edlund
failed to demonstrate a severe mental impairment under Step
2 of the five-step evaluative framework, we reverse the dis-
trict court's decision upholding the Commissioner's denial of
benefits and remand to the ALJ for anew Step 3 and Step 5
determination.

The appellant, Carl Edlund, is afifty year-old former saw-
mill laborer who left school after the eighth grade. Edlund has
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also worked at various times as a dishwasher, |leather cutter,
Cat loader, and dump truck driver. However, he has remained
largely unemployed since June 1991.

From December 1982 to June 1986, and again from May

1993 until the time of his administrative hearing in June 1995,1
Edlund was examined by a series of doctors following an ini-
tial knee injury and subsequent complaints of hip and lower
back pain. In addition, in September 1993, Edlund was treated
several timesfor afractured rib, for which he was given vari-
ous pain medications. Virtually al of the doctors who exam-
ined Edlund over the years concluded that, apart from the rib
fracture and in spite of his subjective complaints, there was
little objective evidence of physical abnormalities or damage,
nor was there any evidence of Edlund's inability to work.
However, one physician, Dr. Lance Christiansen, found that
based on his observations over afive-month period beginning
in April 1995, Edlund was probably suffering from a herni-
ated disk in hislower back. On the assumption that an MRI
scan would confirm his diagnosis, Dr. Christiansen stated that
Edlund was "probably a candidate for surgery on his lower
back." In addition, Dr. Christiansen opined that Edlund did
not "ha[ve] a chance of getting back to meaningful work with-
out getting this fixed."

Edlund was aso examined by a psychologist, Dr. Jeff
Bremer, in November 1993 and March 1994.2 Based on the
November 1993 evaluation, Dr. Bremer described Edlund as
"markedly depressed and anxious' and in need of "supportive
counseling and psychiatric evaluation.” All told, Edlund "was
found to meet the state's criteria as “serioudly disturbed' and
to be "at high risk of relapse.’ " In March 1994, Dr. Bremer
diagnosed Edlund with atypical (agitated) depression, alcohol

1 From 1986 until 1993, Edlund did not seek medical treatment.
2 Dr. Bremer aso conducted a further assessment of Edlund's ability to
perform work-related activitiesin April 1994.
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dependence, and prescription drug (Valium) abuse. 3 In addi-
tion, based on the results of abattery of tests, Dr. Bremer esti-
mated Edlund's general learning ability in the low average
range, based on afull scale 1Q at 87, with reading and spelling
skills at the third-grade level, and arithmetic skills at the
sixth-grade level. Dr. Bremer reported these results as being
reasonably valid and reliable. Other results showed that
Edlund was significantly below average on the delayed recall
index, although Dr. Bremer observed that emotional and moti-
vational factorslikely affected this score. Finally, Dr. Bremer
noted that with respect to a comprehensive personality test,
Edlund "appears to have attempted to portray himself in an
especially negative or pathological manner . . . . Test results,
therefore, are considered to involve considerable distortion
and areinvalid. He sees hislife as severely disrupted by a
variety of physical problems, depressive symptomatology,
high anxiety, and suspiciousness and hostility with hisrela-
tionships with others."

Asfor work-related activities, Dr. Bremer determined that
Edlund had only a"fair'4 ability to relate to co-workers, deal
with the public, exercise judgment, interact with supervisors,
remember and carry out complex job instructions, and func-
tion independently. He was deemed to have only "fair" or
"poor to no[ ]" ability to deal with work stressors. On the
other hand, Edlund was assessed to have "good " ability to fol-
low work rules and carry out simple job instructions, and
"good to fair" ability to maintain concentration. Finaly, Dr.
Bremer determined that while Edlund could satisfactorily
maintain his personal appearance, he had only "fair" ability to

3 On June 5, 1995, Edlund's former attorney received aletter reporting
the results of Edlund's treatment at a chemical dependency treatment pro-
gram. Edlund was discharged from the program in October 1994, at which
time he reported not drinking for one and one-half years and completing
twelve monthly meetings.

4"Fair" isdefined asfollows: "Ability to function in thisareais seri-
oudly limited, but not precluded.”
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behave in an emotionally stable manner, to relate predictably
in social situations, and to demonstrate reliability. In sum, Dr.
Bremer concluded:

Mr. Carl Edlund impressed me as a markedly
depressed and anxious, separated, 43-year-old man
of low average intelligence with learning disabilities
in reading and writing, who is dependent on "street”
Valium and has little socia support. He could bene-
fit from timely concurrent psychol ogic/psychiatric
and chemical dependency counseling. It would be
futile, | believe, to address one without the other.

Multiple disabilities, discussed above, lead to restric-
tion of activities of daily living judged to be cur-
rently moderate; moderate to marked difficulties
maintaining socia functioning; frequent deficiencies
of concentration, persistence and pace; and repeated
episodes of deterioration or decompensation in work
or work-like settings are anticipated, without com-
prehensive treatment . . . .

In January 1993 and April 1993, Edlund applied for Dis-
ability Insurance Benefits under Title |1 of the Socia Security
Act, 42 U.S.C. 88 401-33, and Supplemental Security Income
under Title XV1 of the Socia Security Act, 42 U.S.C.

88 1381-83f, respectively.5 Following the denial of his appli-
cations, he requested reconsideration in October 1993. His
applications were denied once again, and on April 21, 1994,
he filed arequest for a hearing. An administrative law judge
("ALJ") reopened Edlund's 1993 applications for good cause
and conducted a hearing on June 29, 1995.

Edlund, his girlfriend Kim Lay, and a vocationa expert tes-
tified at the hearing. In his testimony, Edlund maintained that

5 Edlund had previously filed applications for such benefits in October
1986.
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he suffered from concentration problems as well as depression
and anxiety. He also testified that he had reduced his a cohol
and Vaium intake. Criticaly, however, Edlund aso admitted
that he continued to abuse drugs and alcohol and that his
addiction caused him to exchange his prescription painkillers
(probably obtained from Dr. Christiansen) for Vaium on the
street. Finaly, Edlund aso stated that he could lift up to fif-
teen pounds without significant pain in his shoulder or back,
and that he could be up on hisfeet for 45 minutes at atime.
For approximately two to four days per month, Edlund stated
that he needed to lie down five to six hours during the day.

The ALJ subsequently rendered an adverse decision deny-

ing benefits on December 4, 1995. Citing his apparent "ruse
to obtain prescription drugs for trade,” the fact that he did not
seek treatment from 1986 until 1993, and "the absence of
severe objective medical findings' supporting the existence of
severe pain, the ALJ discredited Edlund's subjective com-
plaints of pain. The ALJ also refused to credit Edlund's girl-
friend's testimony regarding Edlund's pain symptoms and
diminished substance abuse due to a perceived conflict of
interest. Significantly, citing Dr. Bremer's observations about
probable distortions in Edlund's psychological evaluation due
to emotional and motivational factors (as well as possible sub-
stance abuse), the ALJ "f[ou]nd that the claimant has no
severe mental impairment which would limit his capacity to
perform substantial gainful work activity." Finally, the ALJ
adopted the vocational expert's opinion regarding the exis-
tence of grader/sorter and assembler positions that Edlund
could perform even with hisimpairments. In sum, despite
finding that Edlund suffered from "severe orthopedic impair-
ments" and was unable to perform his past work as a sawmill
laborer, the ALJ denied his application for benefits on the
grounds, inter alia, that none of hisimpairments qualified as
aper se disability under Step 3 of the evaluating criteria; the
objective findings of any disability were "minimal™ and
Edlund's subjective complaints were not credible; and that
with hisresidual functional capacity, Edlund could perform
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less-taxing jobs that existed in significant numbersin the
regional and national economy.

Edlund asked the Socia Security Appeals Council to

review the ALJs decision. In aletter dated February 19,
1998, the Appeals Council stated that even after receiving Dr.
Chrigtiansen's letter, it found no basis for reviewing the ALJs
decision. In particular, the Appeas Council cited the fact that
no MRI scan had ever been conducted to confirm Edlund's
complaints (aswell as Dr. Christiansen's diagnosis). Further-
more, it pointed to the lack of laboratory reports, clinical find-
ings or treatment records to support Dr. Christiansen's
conclusion that Edlund was suffering from a herniated disk
and was unable to work. Accordingly, the Appeals Council
declined Edlund's request for review, and at that point the
ALJs decision became the final decision of the Commis-
sioner of the Socia Security Administration ("Commis-
sioner"). On March 11, 1998, Edlund filed a complaint
appealing the Commissioner's decision to the U.S. Digtrict
Court for the Western District of Washington. The case was
submitted to a magistrate judge, who recommended in favor
of the Commissioner. The district court adopted the magis-
trate judge's report and recommendation on April 2, 1999.

In this appeal, Edlund claims, inter aia, that the ALJ erred

as amatter of law in failing to credit the diagnosis of his treat-
ing physician, Dr. Christiansen, as well as the uncontradicted
report of the examining psychologist, Dr. Bremer. In addition,
Edlund argues that the AL Js decision was not supported by
substantial evidence.

We have jurisdiction pursuant to 28 U.S.C. § 1291.

A didtrict court's order upholding the Commissioner's
denial of benefitsisreviewed de novo. Harman v. Apfel, 211
F.3d 1172, 1174 (9th Cir. 2000). The decision of the Commis-
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sioner may be reversed only if it is not supported by substan-
tial evidenceor if it isbased on legal error. Tackett v. Apfel,
180 F.3d 1094, 1097 (9th Cir. 1999). Substantial evidenceis
defined as being more than a mere scintilla, but lessthan a
preponderance. Id. at 1098. Put another way, substantial evi-
dence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Richardson v.
Perales, 402 U.S. 389, 401 (1971). If the evidence is suscepti-
ble to more than one rational interpretation, the court may not
substitute its judgment for that of the Commissioner. Tackett,
180 F.3d at 1097; Morgan v. Commissioner, 169 F.3d 595,
599 (9th Cir. 1999).

The ALJisresponsible for determining credibility, resolv-
ing conflictsin medical testimony, and resolving ambiguities.
Andrewsv. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995). The
ALJs determinations of law are reviewed de novo , adthough
deference is owed to a reasonable construction of the applica-
ble statutes. McNatt v. Apfel, 201 F.3d 1084, 1087 (9th Cir.
2000).

Under the Socia Security Act, individuals who are

"under adisability" are eligible to receive benefits. 42 U.S.C.
§423(a)(1)(D). A "disability" is defined as "any medically
determinable physical or mental impairment” which prevents
one from engaging "in any substantia gainful activity” andis
expected to result in death or last "for a continuous period of
not less than 12 months.” 42 U.S.C. 8 423(d)(1)(A). Such an
impairment must result from "anatomical, physiological, or
psychological abnormalities which are demonstrable by medi-
cally acceptable clinical and laboratory diagnostic tech-
niques.” 42 U.S.C. 8 423(d)(3). The Act aso providesthat a
claimant will be eligible for benefits only if hisimpairments
"are of such severity that he is not only unable to do his previ-
ous work but cannot, considering his age, education and work
experience, engage in any other kind of substantial gainful
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work which existsin the national economy ...." 42 U.S.C.
8§ 423(d)(2)(A). Thus, the definition of disability consists of
both medical and vocational components.

In evaluating whether a claimant suffers from a disabil-

ity, an ALJI must apply afive-step sequential inquiry address-
ing both components of the definition, until aquestion is
answered affirmatively or negatively in such away that an
ultimate determination can be made. 20 C.F.R.

88 404.1520(a)-(f), 416.920(a)-(f). "The claimant bears the
burden of proving that [ Jheisdisabled. " Meanel v. Apfel, 172
F.3d 1111, 1113 (9th Cir. 1999). This requires the presenta-
tion of "complete and detailed objective medical reports of
h[is] condition from licensed medical professionals.” 1d. (cit-
ing 20 C.F.R. 88 404.1512(a)-(b), 404.1513(d)).

Treating Physician Rule

As Edlund's treating physician, Dr. Christiansen's diag-
nosisis owed considerable deference. "Because treating phy-
sicians are employed to cure and thus have a greater
opportunity to know and observe the patient as an individual,
their opinions are given greater weight than the opinions of
other physicians.” Smolen, 80 F.3d at 1285; see also SSR 96-
2p. A treating physician's medical opinion as to the nature
and severity of an individua's impairment must be given con-
trolling weight if that opinion is well-supported and not
inconsistent with the other substantial evidence in the case
record. SSR 96-2p. Even when not controlling, "treating
source medical opinions are still entitled to deference and
must be weighed" using factors listed in the regulations. SSR
96-2p; 20 C.F.R. § 404.1527; 20 C.F.R. § 416.927.6 And
"[e]ven if contradicted by another doctor, " the testimony of a

6 The factorsinclude: (1) length of the treatment relationship; (2) fre-
guency of examination; (3) nature and extent of the treatment relationship;
(4) supportability of diagnosis; (5) consistency; (6) specialization. 20
C.F.R. §404.1527.
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treating physician "can only be rejected for specific and legiti-
mate reasons that are supported by substantial evidence in the
record.” Lester, 81 F.3d at 829. Under SSR 96-2p, reasons
must be "sufficiently specific to make clear to any subsequent
reviewers the weight the adjudicator gave to the treating
source's medical opinion and the reasons for that weight.”

As discussed above, the ALJ and the Appeals Council

cited, inter alia, alack of objective clinical or laboratory find-
ings as grounds for rejecting Dr. Christiansen's diagnosis that
Edlund was suffering from a herniated disk in his lumbar
region, which in turn required surgery and prevented him
from performing any meaningful work. Furthermore, the
Appeals Council noted the conditional nature of Dr. Chris-
tiansen's analysis, predicated on the results of an MRI scan
which was never actually performed. Given that numerous
other physicians who had examined Edlund over the years
found little objective indication of serious physical impair-
ment, thus contradicting Dr. Christiansen's diagnosis, the ALJ
was only required to provide specific and legitimate reasons
for rgjecting his opinion.

We believe the AL J succeeded in meeting this standard.

In particular, the ALJ cited the likelihood that unbeknownst
to Dr. Christiansen, Edlund was exaggerating his complaints
of physical pain in order to receive prescription pain medica-
tion to feed his Valium addiction. Accordingly, the ALJ prop-
erly concluded that "the claimant's complaints are not
credible or supported by substantial evidence." Furthermore,
it isworth remembering that the ALJ did find that Edlund's
various physical ailments met the Step 2 requirement for
severe orthopedic impairment overal, and that such impair-
ment prevented his return to work as a sawmill laborer under
Step 4. She only concluded that Ediund did not meet the Step
3 listings for per se disability, and that there were other jobs
he could perform in the national economy under Step 5. In so
doing, the ALJ rejected the possibility, put forth by Dr. Chris-
tiansen, that Edlund might be completely precluded from any
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meaningful work activity whatsoever. For the reasons
described above, this conclusion was justified even in light of
the treating physician rule.

Edlund argues for the first time on appeal that the ALJ

erred because she failed to fully develop the facts by seeking
more information from Dr. Christiansen. According to

Edlund, particularly because the AL J cited the lack of sup-
porting clinical or laboratory findings as grounds for rejecting
his diagnosis, she was required to call witnesses (most notably
Dr. Christiansen himself) or order procedures (such as an
MRI) to resolve these issues. See 20 C.F.R.8 404.1512(e)(1)
("Wewill seek additional evidence or clarification from your
medical source when the report from your medical source
contains a conflict or ambiguity that must be resolved, the
report does not contain all the necessary information, or does
not appear to be based on medically acceptable clinical or lab-
oratory diagnostic techniques."); SSR 96-2p ("[T]he ALJ. ..
may need to consult amedical expert to gain more insight into
what the clinical signs and laboratory findings signify in order
to decide whether amedical opinion iswell-supported or
whether it is not inconsistent with other substantial evidence

in the case record."). However, because this claim was not
raised in the district court, we will not consider it here.

In sum, although the treating physician's opinion is entitled

to great weight, the ALJis not compelled under the treating
physician rule to simply discard the contrary opinions of other
examining physicians. Rather, the ALJ cited sufficiently spe-
cific and legitimate reasons for discrediting Dr. Christiansen's
diagnosis.7

7 Other claims raised by Edlund for the first time on appea -- including
challengesto the AL Js rejection of Edlund's subjective testimony, her
rejection of Kim Lay's testimony, her conclusory Step 3 equivalence find-
ing, her application of Rule 202.17 given Edlund's functional illiteracy,
and her finding that Edlund could perform simple work tasks -- have also
been waived and will not be considered in this appeal.
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Examining Psychologist

The ALJs handling of Dr. Bremer's evaluation, how-

ever, was considerably more problematic. In particular, in
determining that Edlund did not have a"severe menta
impairment,” the ALJ appears to have applied amore strin-
gent legal standard than is warranted by law. We have defined
the step-two inquiry as "a de minimis screening device to dis-
pose of groundless claims." Smolen, 80 F.3d at 1290 (citing
Bowen v. Yuckert, 482 U.S. 137, 153-54 (1987))."Important
here, a the step two inquiry, is the requirement that the ALJ
must consider the combined effect of all of the claimant's
impairments on h[is] ability to function, without regard to
whether each alone was sufficiently severe.” 1d. Given the
uncontroverted diagnosis of the examining psychologist, Dr.
Bremer, as to Edlund's symptoms of agitated depression and
anxiety, we believe the ALJ lacked substantial evidence for
dismissing Edlund's claim of a severe mental impairment at
Step 2.

Indeed, the ALJ erred in failing to meet, either explic-

itly or implicitly, the standard of clear and convincing reasons
required to reject an uncontradicted opinion of an examining
psychologist. Lester v. Chater, 81 F.3d 821, 830 (9th Cir.
1995). Under Step 2, the applicable regulations state that
"[a]n impairment or combination of impairmentsis not severe
if it does not significantly limit [aclaimant's] physical or
mental ability to do basic work activities." 20 C.F.R.
§404.1521(a). "Basic work activities' are defined as includ-
ing such capabilities as use of judgment, 20 C.F.R.

8 404.1521(b)(4); responding appropriately to supervision,
co-workers and usual work situations, 20 C.F.R.

8 404.1521(b)(5); and dealing with changes in aroutine work
setting, 20 C.F.R. § 404.1521(b)(6).

As noted above, Dr. Bremer specifically found that
Edlund suffered from severe depression and had only a"fair"
-- defined as "serioudly limited," see supra note 4 -- ability
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to relate to co-workers, deal with the public, exercise judg-
ment, interact with supervisors, remember and carry out com-
plex job instructions, and function independently. He was also
deemed to have only "fair" or "poor to no[ " ability to deal
with work stressors, and only "fair" ability to behavein an
emotionally stable manner, to relate predictably in social situ-
ations, and to demonstrate reliability. Given this diagnosis,
the ALJs Step 2 determination was erroneous under a'de
minimis' standard.

To be sure, the ALJ correctly noted that Dr. Bremer
expressed doubts about the reliability of Edlund's scores on
the comprehensive personality test and the delayed recall
index. She aso was understandably concerned that Edlund
may have been illegally trading his pain medication for
Valium and even acting under the influence of Valium or
alcohol at the time of the examination. Cf. Morgan v. Com-
missioner, 169 F.3d 595, 602-03 (9th Cir. 1999); Andrews V.
Shalala, 53 F.3d 1035, 1039-43 (9th Cir. 1995). We nonethe-
less believe that the ALJ selectively focused on aspects of Dr.
Bremer's 1994 report which tend to suggest non-disability,
and apparently failed to realize that under the law, her conclu-
sion required clear and convincing reasons. See Winansyv.
Bowen, 853 F.2d 643 (9th Cir. 1987).

The Commissioner argues that "the ALJ implicitly gave

clear and convincing, and specific and legitimate reasons for
rejecting Dr. Bremer's 1994 opinions on the severity of Mr.
Edlund's mental condition." However, with respect to the
possibility that Dr. Bremer's test results may have been dis-
torted by Edlund's substance abuse -- something which Dr.
Bremer himself never suggested was true -- the ALJ appears
to have contradicted herself by finding that the'claimant
appears to be capable of controlling his drug and alcohol use
and there is no evidence of severe mental limitations resulting
from this use" (emphasis added). In so finding, the AL J neces-
sarily discounted the likelihood that any mental impairments
observed by Dr. Bremer (aswell astheir severity) were the
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result of drug or acohol abuse. Furthermore, such concerns
and speculation on the part of the ALJ do not amount to sub-
stantial evidence -- much less clear and convincing reasons.
In sum, the ALJ appears to have relied on her doubts about
Edlund's overall credibility to reject the entirety of Dr.
Bremer's report, including portions that Dr. Bremer deemed
to bereliable.8

Pursuant to the SSA's own internal procedures, once a
clamant has shown that he suffers from a medically deter-
minable impairment, he next has the burden of proving that
these impairments or their symptoms affect his ability to per-
form basic work activities. Socia Security Ruling ("SSR")
96-3p; SSR 96-7p. If he meets this burden, the ALJ must find
that the impairment is "severe’ and move to the next step in
the SSA's five-step process. SSR 96-3p (emphasis added).
Furthermore, because the ALJ "fail[ed] to provide adequate
reasons for rejecting the opinion of atreating or examining
physician, we credit that opinion as a matter of law." Lester,
81 F.3d at 834 (interna quotations omitted). Accordingly, we
find the ALJ committed reversible error and remand the case
to the ALJfor the requisite Step 3 analysis.9 Furthermore, the
ALJfailed to factor Edlund's mental impairments into her
Step 5 analysis regarding Edlund's residual capacity to per-
form other jobs; significantly, the hypothetical that she posed
to the vocational expert with respect to the availability of

8 Notably, the ALJ failed to even mention Dr. Bremer's November 1993
check-off report in her decision.

9 In particular, Edlund now argues that Dr. Bremer's diagnosis meets the
definition of Listing 12.04 in Appendix 1, Subpart P, Regulation No. 4.
Asaresult, Edlund claimsthat he should be found to be presumptively
disabled under Step 3. In response, the Commissioner argues that Edlund
waived this claim for failure to raise it with the Appeals Council and in
the district court. The SSA's argument with respect to the Appeals Council
isforeclosed by the recent holding in Simsv. Apfe, uU.S. , 120
S.Ct. 2080 (2000). However, the SSA correctly argues that because
Edlund did not raise this Step 3 argument in the district court, we may not
consider it in this appeal.
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positions meeting Edlund's requirements failed to include
consideration of such impairments. See Del.orme v. Sullivan,
924 F.2d 841, 850 (9th Cir. 1991) ("If the hypothetical does
not reflect all the claimant's limitations. . . the expert's testi-
mony has no evidentiary value to support afinding that the
claimant can perform jobsin the national economy.");

Embrey v. Bowen, 849 F.2d 418, 423 (9th Cir. 1988); Gallant
v. Heckler, 753 F.2d 1450 (9th Cir. 1984).

In sum, because Dr. Bremer's observations were uncontro-
verted, the ALJwas required to provide clear and convincing
reasons before regjecting them. This she failed to do. In partic-
ular, the ALJ erred in discarding the entirety of Dr. Bremer's
report, including portions that he deemed to be reliable.
Accordingly, the ALJs decision lacks substantial evidence
with respect to her finding that Edlund was not suffering from
asevere mental impairment. As aresult of the error, the ALJ
failed to consider whether Edlund's symptoms of depression
and anxiety amounted to alisted impairment under Step 3;
furthermore, she failed to factor such considerationsinto her
Step 5 analysis regarding Edlund's residual physical and men-
tal capacity to perform other jobs.

V.

The ALJ provided sufficient reasons for rejecting the diag-
nosis of Edlund's treating physician, Dr. Christiansen. How-
ever, we reverse the SSA's denial of benefits because the ALJ
failed to apply the correct legal standard in rejecting Dr.
Bremer's psychological evaluation, and because her conclu-
sion that Edlund did not suffer from a severe menta impair-
ment was not supported by substantial evidence. On remand,
the ALJ should reconsider her Step 3 and Step 5 determina-
tionsin light of Edlund's demonstrated mental impairment.

REVERSED AND REMANDED.
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